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Foreword  

The face of hydropower is changing. Smaller projects with minimal environmental impacts, such as those 
within city water systems, irrigation channels, or at existing water reservoirs, are joining the energy mix 

in Oregon as part of a more sustainable future. These projects are bringing with them hydropower owners 

and developers who are new to the permitting and licensing processes.   

Energy Trust recognizes the value and potential of Oregonôs untapped hydropower resources and 

provides assistance to eligible project proponents to help move their ideas from concept to completion. 

Through our work we see often the challenges that project developers face in attempting to secure the 

necessary hydropower permits from multiple federal and state agencies.  

For first time developers, the complex permitting processes for hydropower projects can seem especially 

daunting. There are two guidebooks: one for federal permitting processes and one for Oregon permitting 

processes. These have been written for both new and experienced developers and are intended to serve as 
a roadmap to state and federal permitting requirements. 

Securing the necessary permits for a hydropower project takes patience, time, and a positive, 

collaborative attitude towards working with state and federal officials. These guidebooks cannot change 
the level of complexity of the permitting processes, and they are no substitute for expert advice, but they 

can be used to create a set of reasonable expectations about what it will take to successfully develop a 

project.  

Our hope is that these tools lead to an improved understanding of the permitting process and to thorough 
applications which can be more quickly processed by the appropriate federal and state agencies. 

 

Betsy Kauffman and Jed Jorgensen 
Energy Trust of Oregon 

October, 2009 
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1  I NTRODUCTION  

Development of a hydroelectric facility requires licensing at both the federal and state levels. For 

newcomers to the licensing process, it can seem overwhelming and difficult to navigate. To assist new 
developers in becoming familiar with the hydroelectric project licensing process, Energy Trust has 

prepared a set of guidebooks.  

This guidebook provides small hydropower project developers with the information needed to determine 
which licensing processes are applicable to their projects at the federal level, and then provides step-by-

step summaries of the processes involved with obtaining exemptions from licensing at the federal level.  

This guidebook starts with an overview of eligibility requirements for pursuing an exemption from 

licensing at the federal level, as many of the smaller projects supported by Energy Trust are likely to 
qualify for these exemptions. 

Each section of the guidebook provides the reader with a high-level summary of eligibility requirements, 

as well as a summary of important reference documents. Eligibility criteria are illustrated in flow charts 
and supplemented with brief explanations. Another important feature of the guidebook is its citations. By 

citing specific definitions and source documents, the reader can save time by going straight to the relevant 

materials to seek clarification on a particular point rather having to sift through many documents.  

This guidebook is intended to provide an introductory overview of eligibility requirements. It is not a 

substitute for expert advice or official federal and state documents. Regulations can change frequently; 

project developers must consult with professionals to ensure compliance with current regulations. Those 

interested in developing hydroelectric facilities should consult federal and state documents for complete 
detail and obtain legal advice as necessary. Energy Trust does not assume responsibility for any damages 

or other liability whatsoever (including any consequential damages) as a result of using this guide. 
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2 OVERVIEW O F ELIGIBILITY FOR EXEMPTIONS 

FROM FERC LICENSING  

The Federal Energy Regulatory Commission (FERC) has authority over hydroelectric facility licensing at 
the federal level. Obtaining a FERC license is a multi-year process involving comprehensive 

environmental analysis and coordination with several federal and state agencies. Under certain conditions, 

applicants may be eligible for an exemption from FERC licensing. The two exemption categories are for: 
1) facilities less than 5 MW; and 2) facilities adding hydroelectric generation to an existing conduit.

1
 

Specifics regarding these two conditions are provided below. 

Those eligible for an exemption from licensing must go through an application process similar to that of a 
license applicant. However, the exemption application timeline is much shorter (as little as six months 

under ideal circumstances), and the process typically requires far less intensive environmental 

investigation than would be needed for a license application. In addition, exemptions do not expire, unlike 

licenses, which are issued in 30- to 50-year terms.  

A handful of valuable resources are referenced frequently throughout this document. Project developers 

and advisors are encouraged to obtain copies of these documents; a review of the documents will likely be 

necessary to confirm project eligibility, and the documents will also be important for clarifying 
requirements related to the application process going forward.  

 Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing 

(ñLicensing Handbookò). FERCôs Licensing Handbook, issued in 2004, includes detailed 

explanations of eligibility and requirements associated with the federal licensing process for 
hydroelectric facilities. The document also includes helpful citations and, as an appendix, Part 1 

of the Federal Power Act. The Federal Power Act granted FERC the authority to license non-

federal hydroelectric projects and associated regulations guide the licensing and exemption 

processes.
2
  

 Hydroelectric Project Handbook for Filings Other Than Licenses and Exemptions. This 

handbook, issued in 2001, includes detailed information on how to obtain a Conduit Exemption. 

 U.S. Code of Federal Regulations, Title 18: Conservation of Power and Water Resources, 

Subchapter B (18 CFR Subchapter B). These are the regulations that implement the Federal 

Power Act. Both FERC handbooks referenced above, as well as this guidebook, are designed to 
help developers and others identify and understand relevant sections of the regulations.  

                                                   

 
1 A conduit is a tunnel, canal, pipeline, aqueduct, flume, ditch, or any similar manmade water conveyance that is 
operated for the distribution of water for agricultural, municipal, or industrial consumption and not primarily for the 

generation of electricity. 18 CFR 4.30 (b)(2). 
2 In 1920, Congress passed the Federal Water Power Act. The law focused on hydroelectric project coordination and 
established the Federal Power Commission (FPC) to oversee hydroelectric project activity. The Act was later 

amended and renamed the Federal Power Act. The FPCôs regulatory jurisdiction was expanded to include all 

interstate transmission and sale of electricity, and it was renamed the Federal Energy Regulatory Commission 

(FERC). 

http://www.ferc.gov/industries/hydropower/gen-info/handbooks/licensing_handbook.pdf
http://www.ferc.gov/industries/hydropower/gen-info/handbooks/post_licensing_handbook.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
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Citations provided in the following sections will help you to efficiently navigate these documents. 

Information and links to relevant documents regarding the FERC licensing and exemption processes are 
on FERCôs website (www.ferc.gov/industries/hydropower). FERC staff are also available to provide 

advice (1-866-914-2849 or smallhydro@ferc.gov). 

2.1  What Projects Must File for License or an 
Exemption from Licensing?  

Either a FERC license or an exemption from licensing is required to construct, operate, or maintain a non-

federal hydroelectric project that meets any one of the following conditions:
3
  

 Is located on navigable waters of the United States;
4
  

 Utilizes a U.S. government dam; 

 Utilizes surplus water or water power from a U.S. government dam; or 

 Is located on a stream over which Congress has Commerce Clause jurisdiction, and the project 

affects the interests of interstate or foreign commerce. 

Projects that interconnect with the power grid are considered to affect interstate commerce because power 

can be exported from the state. This is true of both net-metered projects and projects planning to sell 
power to a utility under a power purchase agreement. In addition, since hydroelectric projects are best 

located in places with favorable flow characteristics, projects are typically located on navigable waters. 

Therefore, most hydroelectric projects will be required to file with FERC for either a license or an 
exemption from licensing.  

2.2  What Projects Are Eligible for an Exemption 
from Licensing?  

As noted earlier, the two exemption categories are for projects 5 MW or smaller and for projects utilizing 

existing conduits. Figure 1 provides an overview of the criteria a project must meet to qualify for each of 

the two exemption categories. The sections following the diagram provide additional information that will 
assist in determining a projectôs eligibility and citations to direct readers to the appropriate source 

documents. 

                                                   

 
3
 FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing, April 2004, p. 2-1; 

Federal Power Act, Section 4(e).  
4 "Navigable waters" (for which the Commission has jurisdiction under the Commerce Clause) are defined to 
include "streams or other bodies of water over which Congress has jurisdiction to regulate commerce among foreign 

nations and among the States" (16 U.S.C. 796). See Digest of Federal Resource Laws of Interest to the U.S. Fish and 

Wildlife Service, http://www.fws.gov/laws/lawsdigest/FEDPOWR.HTML. 

http://www.ferc.gov/industries/hydropower
mailto:smallhydro@ferc.gov
http://www.fws.gov/scripts/exit-to-fed.cfm?link=http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+16USC796&linkname=GPO
http://www.fws.gov/laws/lawsdigest/FEDPOWR.HTML


Energy Trust of Oregon 7 

Figure 1. Overview of FERC Licensing Exemption Applicability  
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2.2.1  5 MW Exemption Eligibility  

The 5 MW Exemption applies to projects that will have a total installed capacity no greater than 5 MW 

upon completion. As summarized in Figure 1, to qualify for a 5 MW Exemption, a project must meet 

criteria from each of the following two categories:  

1. Use a non-federally-owned dam built before July 22, 2005,
5
 OR use a natural water feature that 

does not retain water behind any structure for head;  

2. Involve only federal lands, OR if it involves non-federal lands, the applicant must own or have 

legal access to those lands. The regulations require the applicant to have ñreal property interestò 
in the non-federal lands necessary to develop and operate the project (i.e., ownership, leasehold, 

rights-of-way, or easements).
6
  

The federal regulations governing hydropower project licensing refer to projects qualifying for the 5 MW 

Exemption as ñsmall hydroelectric power projects.ò
7
 Definitions for this and other terms relevant to 5 

MW Exemption eligibility can be found in the sections 4.30 and 4.31 of the federal regulations governing 

hydroelectric project licensing.
8
  

Some important clarifying points related to the 5 MW Exemption eligibility criteria should be considered 
by developers. First, projects seeking a 5 MW Exemption cannot use federally owned dams. This includes 

dams owned by organizations with federal affiliation such as the Bonneville Power Administration. In 

addition, any dam that is used must be configured such that nearly all of the head is provided by the 
height of the dam itself; FERC seeks to avoid projects that involve diversions that bypass long stretches 

of a stream.
9
  

Applicants must have ñreal property interestò in all non-federal land necessary to develop and operate the 

project at the time they apply for the exemption, including, if applicable, the reservoir that supplies water 
to the hydroelectric project.

10
 It is important to note that an exemption does not grant the power of 

                                                   

 
5 FERCôs Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing, p. 6-1, printed in 

2004, references 1977 as the date before which a dam must be built. This date was used because it corresponded 

with the passage of the Public Utilities Regulatory Policy Act (PURPA), which specified changes relevant to the 5 

MW Exemption. However, passage of the Energy Policy Act of 2005 superseded the eligibility provisions related to 

PURPA, and the regulations implementing the Federal Power Act have been updated to specify July 22, 2005 as the 
date before which dams must be built to qualify for a 5 MW Exemption. 
6 18 CFR 4.31 (c) (2). It is possible for projects to involve only non-federal lands as long as the applicant has real 

property interest in all lands involved in the project. 
7 18 CFR 4.30 (b)(29) 
8 ñDamò 18 CFR 4.30 (b)(4)(iii), ñExisting Damò 18 CFR 4.30(b)(6)(ii), ñInstall or Increaseò 18 CFR 4.30 (b)(12), 

ñProjectò 18 CFR 4.30 (b)(22), ñReal Property Interestò 18 CFR 4.30 (b)(26), ñSmall Hydroelectric Power Projectò 
18 CFR 4.30 (b)(29), Who may file for an 5 MW exemption from licensing: 18 CFR 4.31 (c) (2). 
9 Personal communication with FERC representative, August 3, 2009. 
10 For the purposes of the 5 MW Exemption, the terms ñprojectò and ñdamò are defined to include the impoundment 
as well as associated structures (i.e. intake, diversion structure, etc.). See definition of ñprojectò (18 CFR 4.30 (b) 

(22)) and ñdamò (18 CFR 4.30 (b) (4) (iii)) as they relate to small hydroelectric power projects. 
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eminent domain, as a licensee would.
11

 In addition, these real property interests must be in perpetuity. If 

an applicant does not hold clear title to the property, the applicant must hold documentation that they have 
the right to use the property indefinitely for the purposes of the project. Failure to adequately demonstrate 

real property interest in the non-federal lands associated with the project site is a common mistake that 

can hold up processing of 5 MW Exemption applications.
12

  

If a 5 MW Exemption applicant plans to utilize an existing dam, the project must not require construction 
or enlargement of any impoundment structures, although repair and reconstruction of existing structures is 

allowed.
13

  

2.2.2  Conduit Exemption Eligibility  

As summarized in Figure 1, to qualify for a Conduit Exemption, a project must meet the following 

criteria:  

 Utilize an existing conduit (see definition below) built primarily for purposes other than power 

production (i.e., for distribution of water for agricultural, municipal, or industrial purposes);
14

  

 Be Ò15 MW if a non-municipal project, or Ò40 MW if a municipal project;
15

 and 

 The powerhouse must be located entirely on non-federal lands, and the applicant must have ñreal 

property interestò in those lands (i.e., ownership, leasehold, rights-of-way, or easements).
16

 The 

conduit itself may cross federal lands. 

FERC refers to a project qualifying for the Conduit Exemption as a ñsmall conduit hydroelectric 
facility.ò

17
 A conduit is any tunnel, canal, pipeline, aqueduct, flume, ditch, or similar manmade water 

conveyance that is operated for the distribution of water for agricultural, municipal, or industrial 

consumption and not primarily for the generation of electricity.
18

 Complete definitions for these and other 

                                                   

 
11 FERCôs Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing, p. 6-1. 
12 Personal communication with FERC representatives, May 28, 2009. 
13 18 CFR 4.30 (b)(6)(ii). 
14 18 CFR 4.30 (b)(2). 
15 Section 3 (7) of the Federal Power Act defines ñmunicipalò as a ñcity, county, irrigation district, drainage district, 

or other political subdivision or agency of a State competent under the laws thereof to carry on the business of 
developing, transmitting, utilizing, or distributing power.ò The regulations explain that the 40 MW size limit applies 

to ñmunicipal water supply projects.ò Though this term is not formally defined in the regulations, FERC 

representatives explain that this would include all normal public works involving water or wastewater. Personal 

communication with FERC representatives, May 28, 2009. 
16 18 CFR 4.31 (b) (2) describes the need to hold ñreal property interestò in the lands ñnecessary to develop the small 

conduit hydroelectric facility.ò The definition of ñsmall conduit hydroelectric facilityò includes ñall structures, 
fixtures, equipment, and lands used and useful in the operation and maintenance of the facility.ò However, FERC 

representatives confirm that, effectively, ownership of only the powerhouse itself is important in the case of a 

conduit exemption application. Personal communication with FERC representatives, May 28, 2009. 
17 18 CFR 4.30 (b)(28). 
18 18 CFR 4.30 (b)(2). 
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terms relevant to Conduit Exemption eligibility can be found in the sections 4.30 and 4.31 of the federal 

regulations governing hydroelectric project licensing.
19

  

Some important clarifying points related to the Conduit Exemption eligibility criteria should be 

considered by developers.  

 In contrast to the requirements for a 5 MW Exemption involving non-federal land, applicants for 

a Conduit Exemption need only own the land on which the hydroelectric power generating 

facility will be located. This includes associated structures and equipment but excludes the 
conduit on which the hydroelectric facility will be located, as well as the transmission lines 

associated with the facility. As a result, proving real property interest is generally less of a burden 

for an applicant seeking a Conduit Exemption than one seeking a 5 MW Exemption.
20

  

 The conduit must have been built primarily for purposes other than generating electricity. For 

example, it could have been built for agricultural, municipal, or industrial purposes.
21

  

 The hydroelectric facility cannot be an integral part of a dam, and it cannot require the 

construction of a new dam for the purpose of power generation.
22

  

 Water used for generating power must be discharged into one of the following: a) a conduit; b) a 

point of agricultural, municipal, or industrial consumption; or c) a natural water body, if there is 
an additional conduit located downstream that draws upon that same water body (Figure 2).

23
 

                                                   

 
19 ñConduitò 18 CFR 4.30 (b)(2), ñDamò 18 CFR 4.30 (b)(4)(ii), ñReal Property Interestò 18 CFR 4.30 (b)(26), 

ñSmall Conduit Hydroelectric Facilityò18 CFR 4.30 (b)(28); Who may file for an exemption from licensing for a 

small conduit hydroelectric facility:18 CFR 4.31 (b) (2). 
20 18 CFR 4.30 (b)(28), and personal communication with FERC representatives, May 28, 2009. 
21 18 CFR 4.30 (b)(2)(i). 
22 Construction of a dam is allowed if it would have been in installed for agricultural, municipal, or industrial 

purposes regardless of whether the hydroelectric facility were constructed. 18 CFR 4.30 (b)(28). 
23 18 CFR 4.30 (b)(28)(v). If the facility fulfills all requirements except those pertaining to the location to which the 
facilityôs water is discharged (18 CFR 4.30(b)(28)(v)), the applicant can include a petition for a waiver from the 

discharge requirement. The petition for a waiver must be filed in accordance with 18 CFR 385.207 
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Figure 2. Example of the ñNatural Water Bodyò Discharge Requirement for Conduit 
Exemption  

Hydro 

Turbine
Site A

Hydro 

Turbine
Site B

Natural Water 

Body

Irrigation 

Use

Irrigation 

Use

Reservoir

Site C Hydro 

Turbine

Sites A and B meet the Conduit Exemption discharge requirements

Site C would need to petition for a waiver of the discharge requirements

Ir
ri

g
a
ti
o
n
 C

o
n
d
u
it

 

 

2.3  What Are the Key Differences Between the 
Processes of Applying for a License Versus 
Applying for an Exemption?  

Both the license and the exemption application processes are designed to document environmental and 

other characteristics of the project for use in FERC decision-making. They also fulfill FERCôs 
responsibilities to comply with statutes including the Federal Power Act, National Environmental Policy 

Act (NEPA), and the Fish and Wildlife Coordination Act. Before discussing the differences between the 

licensing and exemptions processes, it is important to first understand the basic framework of the 

licensing process.  

The licensing process is broken into two primary phases: 1) Pre-Application Activity; and 2) Post-Filing 

Activity. The pre-application phase is when issues associated with the proposed project are identified, and 

environmental studies are conducted, reviewed, and revised based on input from interested resource 
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agencies and members of the public. Interaction with federal agencies and the public that occurs during 

this pre-filing stage is referred to as ñconsultation,ò and this consultation plays an important role in 
defining the scope of analysis, and the terms and conditions that will be placed on a given project 

development. After this consultation takes place, the actual license application is submitted, initiating the 

ñpost-filing activity.ò
24

  

There are fewer steps involved in the process of applying for an exemption than applying for a license. 
The scope of the review process is also narrower than for the licensing process as it is intended to support 

projects with few or no negative environmental impacts. However, applicants for an exemption must 

follow all of the same application procedures as applicants for a license, with the following exceptions:
25

  

 An applicant for an exemption has less time (up to 45 days instead of 90) to correct any 

deficiencies in the application that might be identified by FERC.
26

  

 Applications for the 5 MW Exemption can typically be supported by an Environmental 

Assessment (EA) and seldom require an Environmental Impact Statement (ñEIS,ò a more 

rigorous environmental review process).  

 Neither an EA nor an EIS is required for Conduit Exemption applications.
27

  

 When a facility secures an exemption from licensing, it is no longer subject to some mandatory 

conditions of the Federal Power Act that may be onerous to a developer.
28

 However, the project 

will still go through an extensive review process in which fish and wildlife agencies, and other 

federal and state resource agencies will recommend terms and conditions to attach to the 

exemption. Unlike a license application, in which fish and wildlife agency recommendations are 
analyzed by FERC, in the case of an exemption application, implementation of all terms and 

conditions provided in a timely manner by any fish and wildlife agency is mandatory.
29

 

 

                                                   

 
24 FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing, April 2004, p. 2-3. 
25 FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions from Licensing, April 2004, p. 6-2. 
26 18 CFR 4.32(e)(1). 
27 18 CFR 380.4(a)(14). The Environmental Assessment and Environmental Impact Statement are documents that 

would be prepared by FERC based on environmental reporting completed by the applicant during the ñpre-filingò 

stage of the application process. They pertain to the National Environmental Policy Act (NEPA) process. Because 

facilities applying for a Conduit Exemption are smaller in scope, they have less environmental impacts. Therefore, 

NEPA does not require that an EA or EIS be prepared for these facilities. 
28

 This refers to licensing provisions of Part 1 of the Federal Power Act. FERC Handbook for Hydroelectric Project 
Licensing and 5 MW Exemptions from Licensing, April 2004, p. 6-1.  
29 The mandatory nature of fish and wildlife agency recommendations is in18 CFR 4.34(f)(2). Note also that the 
regulations define ñfish and wildlife agenciesò to include the U.S. Fish and Wildlife Service, the National Marine 

Fisheries Service, and the state agency in charge of administrative management over fish and wildlife resources of 

the state in which a proposed hydropower project is located, 18 CFR 4.30(b)(9)(i). 
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3 CONDUIT EXEMPTION I NTRODUCTION  

Hydroelectric projects utilizing existing conduits can qualify for an exemption from Federal Energy 

Regulatory Commission (FERC) licensing if they meet certain criteria. Once it is determined that a 
project meets the criteria necessary to qualify for a Conduit Exemption, it is appropriate to use this section 

of the guidebook.  

This section of the guidebook pulls relevant material from a variety of FERC documents and regulations 
together in one place with the goal of making the Conduit Exemption application process easier to 

navigate. The goal of this guidebook is to assist developers of eligible projects in understanding the 

process as a whole, and to provide a step-by-step summary of the actions the developer will need to take 

in order to obtain a Conduit Exemption.  

This guidebook is not a substitute for expert advice or official federal and state documentation of the 
process and related regulations. Regulations can change frequently. Project developers must consult with 

professionals to ensure compliance with current regulations. Those interested in developing hydroelectric 
facilities should consult federal and state documents (including those listed below) for complete details, 

and obtain legal advice as necessary. Energy Trust does not assume responsibility for any damages or 

other liability whatsoever (including any consequential damages) as a result of using this guide. 

A few key resources, summarized below, are referenced frequently throughout this document. In addition 

to reviewing the listed documents, it is important for those seeking a Conduit Exemption to communicate 

with FERC staff. Communication with FERC is important because the regulatory requirements for 

exemption applications are ambiguous on some matters, such as timeframes. FERC representatives can 
help you confirm eligibility for the Conduit Exemption and understand how certain requirements may 

apply to the specific circumstances of your proposed project. FERCôs specialist on issues pertaining to 

Conduit Exemptions is Robert Bell (Telephone: 202-502-6062; Email: robert.bell@ferc.gov). 

Project developers and advisors are encouraged to obtain copies of the following documents as they may 

prove important resources for clarifying requirements related to the application process going forward:  

mailto:robert.bell@ferc.gov
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 Hydroelectric Project Handbook for Licensing and 5 MW Exemptions from Licensing 
(ñLicensing Handbookò). FERCôs Licensing Handbook, issued in 2004, includes detailed 

explanations of eligibility and requirements associated with the federal licensing process for 
hydroelectric facilities. The document also includes helpful citations and, as an appendix, Part 1 

of the Federal Power Act. The Federal Power Act granted FERC the authority to license non-

federal hydroelectric projects and associated regulations guide the licensing and exemption 

processes.
30

  

 Hydroelectric Project Handbook for Filings Other Than Licenses and Exemptions. This 

handbook, issued in 2001, includes detailed information on how to obtain a Conduit Exemption. 

 U.S. Code of Federal Regulations, Title 18: Conservation of Power and Water Resources, 

Subchapter B (18 CFR Subchapter B). These are the regulations that implement the Federal 

Power Act. Both FERC handbooks referenced above, as well as this guidebook, are designed to 
help developers and others identify and understand relevant sections of the regulations. Citations 

provided in the following sections will help guide you through the relevant sections of these 

documents. Information and links to documents regarding the FERC licensing and exemption 
processes are on FERCôs website (www.ferc.gov/hydropower).  

In addition, applicants are encouraged to use FERCôs ñeLibraryò to obtain copies of past Conduit 

Exemption applications and related documents.
31

 These documents can serve as a model to developers 

during the application process. Docket #11845, the Harrisburg Water Supply Powerhouse Project 
exemption issued in 2000 (ñP-11845ò), is an example of a Conduit Exemption application that was 

thorough and complete when submitted, and passed quickly through the approval process.
32

 Other 

example applications are available in PDF form on Energy Trustôs website. 

 

                                                   

 
30 In 1920, Congress passed the Federal Water Power Act. The law focused on hydroelectric project coordination 

and established the Federal Power Commission (FPC) to oversee hydroelectric project activity. The Act was later 

amended and renamed the Federal Power Act. The FPCôs regulatory jurisdiction was expanded to include all 
interstate transmission and sale of electricity, and it was renamed the Federal Energy Regulatory Commission 

(FERC). 
31 The eLibraryôs ñgeneral searchò can be used. Date range must be specified in the search criteria. 
32 Personal communication with FERC representative, May 28, 2009. The Harrisburg project was a particularly fast 
approval because the second stage of consultation was waived.  

http://www.ferc.gov/industries/hydropower/gen-info/handbooks/licensing_handbook.pdf
http://www.ferc.gov/industries/hydropower/gen-info/handbooks/post_licensing_handbook.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
http://www.ferc.gov/hydropower
http://www.ferc.gov/docs-filing/elibrary.asp
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4 CONDUIT EXEMPTION PROCESS OVERVIEW  

An applicant for either a Conduit Exemption or a 5 MW Exemption must follow many of the same steps 

as an applicant for a FERC license. However, the process of obtaining an exemption involves fewer steps. 
The scope of the review process is also narrower than for the licensing process since the projects and their 

associated impacts are generally small. The two main goals of the exemption application process are: 1) 

to gather and present information about the proposed project, and 2) to consult federal and state resource 
agencies and members of the public to obtain feedback on the proposed facility.  

4.1  Overall Licensing Process  

Because the exemption application process is effectively a scaled-down version of the full licensing 
process, it is important to understand the broader licensing process framework. The licensing process is 

designed to document environmental, engineering, economic, and other characteristics of an applicantôs 

project. The process involves extensive studies and consultation with interested resource agencies and 

members of the public. The documentation resulting from this process forms the basis for FERC decision-
making. It is also used to fulfill FERCôs responsibilities to comply with statutes including the Federal 

Power Act, National Environmental Policy Act (NEPA), and the Fish and Wildlife Coordination Act.  

There are three processes available to pursue a license from FERC: Traditional Licensing Process (TLP), 
Alternative Licensing Process (ALP), and Integrated Licensing Process (ILP). For a license applicant, use 

of the ILP is standard, and use of the Traditional and Alternative processes requires pre-approval from 

FERC.
33

 However, for exemption applicants, the general framework of the TLP is most commonly used, 
and it is not necessary to obtain pre-approval from FERC to use this process. Since projects eligible for 

exemptions are generally fairly straightforward, and present fewer environmental concerns than larger 

projects, the ILP is generally not appropriate for these projects. 

All three licensing processes aim to accomplish the same basic goals of gathering project information and 
seeking input from resource agencies and the public. However, they differ in terms of the timing and 

nature of FERC involvement. They also differ in terms of the level of rigor associated with the timelines 

and the specific steps in the process. The ILP, designed to accommodate projects with complex and 
numerous environmental impacts, includes a number of prescribed steps with specific timeframes 

associated with each. In contrast, the TLP and ALP involve fewer steps, and timelines are not as clearly 

defined as with the ILP. If a project is unlikely to face challenges on fish and wildlife species, recreation 
or cultural issues, the TLP may be the fastest route.  

Regardless of the licensing process a project pursues, the process is broken into two primary phases: 1) 
Pre-Filing Activity; and 2) Post-Filing Activity. The pre-filing phase is when issues associated with the 

proposed project are identified, and environmental studies are conducted, reviewed, and revised based on 
input from interested resource agencies and members of the public. The interaction with federal agencies 

and the public that occurs during this pre-filing phase is referred to as ñconsultation.ò This consultation 

                                                   

 
33 On July 23, 2005, FERC began requiring pre-approval to use either the Traditional or Alternative Licensing 
Processes. FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions From Licensing, April 

2004, p. 1-2. 
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plays an important role in defining the scope of analysis and the terms and conditions that FERC will 

place on a given project development.  

4.2  Summary of Conduit Exemptions Process  

After completion of the project studies conducted during the pre-filing phase, the actual application is 

submitted, either for a license or for an exemption. This initiates the ñpost-filingò phase. It is during this 
phase that the processes really diverge for applicants seeking a license versus those seeking an exemption. 

The processes are different depending on whether the applicant seeks a Conduit or a 5 MW Exemption.
34

  

One fundamental difference in the post-filing activity phase for license and exemption applicants is the 
content of the application itself. In addition, the environmental review process and reporting is less 

extensive for a Conduit Exemption applicant than for license or 5 MW Exemption. While comprehensive 

environmental reports must be prepared as part of the licensing or 5 MW Exemption application 

processes in order to comply with the National Environmental Policy Act (NEPA), Conduit Exemption 
applications are exempt from those requirements.

35
 Instead, FERC conducts a simpler environmental 

analysis for Conduit Exemption applicants. This helps shorten the timeline associated with obtaining a 

Conduit Exemption.  

Figure 3 and Figure 2 provide an overview of the process used to obtain a Conduit Exemption. The 

process described in detail in the following sections is based on the regulations governing the TLP, 

because exemption applications typically adhere most closely to the TLP (although there are exceptions). 
The steps presented have been tailored to reflect elements that are specific to Conduit Exemption 

applicants. 

Timeframes that are clearly relevant to the exemption application process are shown in Figures 1 and 2. 

For some parts of the application process, no specific timeframes are defined in the regulations. In these 
cases, the length of the process will vary from one applicant to the next.  

If an applicant adheres closely to the requirements described in this guidebook and detailed in the 

regulations, the applicant will minimize the length of time it takes to obtain a Conduit Exemption. The 
time to process a Conduit Exemption can be as little as four months under ideal circumstances, but 

generally takes between six and nine months.  

Because timeframes and other details of the Conduit Exemption process are dependent on the 

circumstances of a given applicant, it is important to communicate with FERC representatives at the very 
beginning of the process. FERC representatives may be able to help the applicant gauge the level of detail 

and the number of steps the application process would include for a given project.
36

                                                   

 
34 FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions From Licensing, April 2004, p. 2-3.  
35 18 CFR 380.4(a)(14). 
36 18 CFR 4.32(h).  
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Figure 3. Pre -Filing Phase of Conduit Exemption Application Process  
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Figure 4. Post -Filing Phase of Conduit Exemption Application Process  
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5 CONDUIT EXEMPTION STEP-BY-STEP PROCESS 

DESCRIPTION  

This section provides a step-by-step description of the process of obtaining a Conduit Exemption. As 
noted earlier, the steps presented here are based on elements of the TLP which apply to Conduit 

Exemptions and on additional regulatory requirements that apply specifically to Conduit Exemptions. 

Actual steps required of a given project may vary depending on its unique circumstances.  

5.1  Pre -Filing Phase  

The primary focus of the initial application phase, the ñpre-filing phase,ò is to establish an understanding 

of issues associated with the proposed project. Resource agencies, Native American tribes, and members 
of the public have an opportunity to specify which studies should be conducted to better understand the 

project and its impacts, and the applicant is responsible for conducting and reporting on the results of the 

studies.  

The process of interacting and gathering feedback from stakeholders is called ñconsultation.ò The 

consultation process is broken into three stages. The first two stages of consultation are completed during 

the pre-filing phase. The third stage of consultation begins when the applicant files an application and 
continues until FERC issues an order granting or denying an exemption.

37
  

Throughout the stages of the consultation process that occur during the pre-filing phase, the applicant is 

responsible for interacting directly with the many participating stakeholders. In some cases, FERC can be 

called on to resolve disputes. However, FERC generally plays the role of observer during the pre-filing 
period. 

5.1.1  First Stage of Consultation  

The first stage of consultation focuses on engaging stakeholders in the permitting process and designing 

the studies that will be performed to support the application. The stage begins when applicants notify 

stakeholders of their plans to file for an exemption. It ends after stakeholders submit comments on the 

proposed project and recommend studies to be completed by the applicant.  

1. Applicant Notifies Stakeholders of Plans to File for an Exemption  

The applicant must contact a host of stakeholders to notify them of plans to file for an exemption from 
licensing. Those who must be contacted include:

38
 

                                                   

 
37 The regulatory requirements governing the consultation process are detailed in 18 CFR 4.38. 
38 18 CFR 4.38(a)(1).  
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 U.S. Fish and Wildlife Service (FWS) 

 National Marine Fisheries Service 

 National Park Service 

 U.S. Environmental Protection Agency 

 The federal agency overseeing any federal lands that may be used or affected by the 

project 

 State agencies that oversee natural and resources including fish, wildlife, botanical 

resources, water quality, coastal zone management, and water resources 

 State Historic Preservation Officer and Tribal Historic Preservation Officer 

 Local, state, and regional recreation agencies and planning commissions 

 Local and state zoning agencies 

 Native American Tribes that may be affected by the project 

 Landowners that may be affected by the project 

For the remainder of this document, these parties are referred to collectively as ñstakeholders.ò FERCôs 

website provides a search tool that generates an ñinitial consultation contact list.ò
39

 A copy of the search 

results for Oregon is included in Appendix A. Each applicant should conduct their own search to obtain 
the most current information available at the time they initiate their application process.  

At the beginning of the consultation, the applicant should provide stakeholders with a written summary of 

the proposed project and notify the stakeholders that the applicant seeks their input as part of the process 

of filing for an exemption from FERC licensing. These materials can be used later to accompany the 
actual exemption application, providing documentation of consultation with these stakeholders. These 

materials are used in lieu of a formal Notice of Intent (NOI) or Pre-Application Document (PAD), which 

are required for applicants applying for licenses; the NOI and PAD are not required for exemption 
applications.  

The project summary should include the following information:
40

  

                                                   

 
39 Available at: http://www.ferc.gov/industries/hydropower/enviro/consultlist.aspx. 
40 18 CFR 4.38(b)(2).  
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 Detailed maps showing project boundaries and location of the powerhouse and any 

additional facilities associated with the project, such as roads and transmission lines; 

 A general engineering design of the proposed project, including a description of any 

proposed diversion of a stream through a canal or penstock; 

 A summary of proposed operational characteristics of the project (i.e., whether the plant 

will be operated manually or automatically, and whether the plant is to be used for 

peaking);  

 Description of the environment likely to be affected by the project, and any plans to 

minimize environmental impacts; 

 Information on stream flow and the water regime, such as the drainage area and monthly 

flow rates;  

 A description of studies proposed to be completed; and 

 A statement noting whether or not the applicant plans to pursue benefits available under 

the Public Utility Regulatory Policy Act of 1978 (PURPA).
41

 

2. Applicant Conducts a Public Meeting 42 

The applicant must conduct a public meeting to explain the proposed project and what is currently known 

about its potential environmental impacts. The meeting is also a time to discuss what additional 

information should be gathered about the project, and which studies should be conducted to more 
thoroughly understand its likely impacts.  

All stakeholders who received notice about the proposed project should be invited to the meeting. The 

applicant must consult stakeholders ahead of time to determine a convenient time and place for the 
meeting, and to develop an agenda.  

The meeting must be held at least 30 days, but not more than 60 days, after the applicant initially 

contacted the stakeholders notifying them of plans to file for an exemption. Thus, applicants should only 

release the information to the stakeholders (in Step 1) when prepared to conduct the public 
meeting.  

The applicant must publish a notice about the scheduled meeting in a local newspaper at least 14 days 

prior to the meeting date. In addition, the applicant must provide FERC with written notice of the meeting 
and an agenda at least 15 days prior to the meeting date. 

                                                   

 
41

 PURPA requires utilities to purchase power from qualifying facilities at guaranteed rates. PURPA benefits are 
available to certain renewable energy facilities that are unable to sell their power in a competitive market. PURPA 

contracts are often long-term agreements. It is unlikely that most hydroelectric projects in Oregon would file for 

PURPA benefits, as they are likely to sell power to utilities under contracts negotiated for the purposes of complying 

with Oregonôs Renewable Portfolio Standard.  
42 18 CFR 4.38(b)(3). 
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The meeting must provide an opportunity for visiting the site of the proposed project. In addition, the 

applicant must have on hand at the meeting copies of the project information initially sent to stakeholders.  

3. Comments are Submitted to Applicant by Resource Agencies, Native 

American  Tribes, and the Public 43   

If a stakeholder plans to submit comments, they must be submitted in writing within 60 days of the public 

meeting. Comments should include the following information: 

 The stakeholderôs determination regarding which studies need to be completed by the 
applicant, including discussion of the basis for this determination; 

 Recommendations and rationale regarding the methodology to be used in the studies; and 

 A discussion of the stakeholderôs understanding of resource issues associated with the 
project, as well as the stakeholderôs goals and objectives for protecting those resources. 

Stakeholders can contact FERC to request a 60 day extension to the comment period.  

4. Fish and Wildlife Agencies Provide Cost Estimates for Setting Terms and 
Conditions  

The U.S. Fish and Wildlife Service is a key player in the consultation process.
44

 The agency 

incurs costs during review process, and it is entitled to reimbursement from the applicant. Within 

the 60-day comment period described in Step 3, the agency may provide the applicant with a 

reasonable estimate of the total costs it anticipates it will incur to set mandatory terms and 

conditions for the proposed project.  

The agency may choose to provide an applicant with an updated estimate later in the process, 

though this is not required unless an agency believes that its most recent estimate will be 

exceeded by more than 25 %.
45

 

In some cases, the agency may choose not to charge the applicant any fees. If this is the case, the 

agency should provide the applicant with documentation that it plans to waive any fees. If the 

agency provides neither an estimate of costs or documentation of plans to waive fees during the 

60-day comment period, the applicant is not responsible for paying fees to the agency. 

                                                   

 
43 18 CFR 4.38(b)(5). 
44 18 CFR 4.30(b)(9) defines fish and wildlife agency as ñthe United States Fish and Wildlife Service, the National 
Marine Fisheries Service, and the state agency in charge of administering management over fish and wildlife 

resources of the state in which a proposed hydropower project is located.ò However, according to FERC 

representatives, the U.S. Fish and Wildlife Service is the only fish and wildlife agency that actively engages in the 

conduit exemption consultation process. Therefore, it is the only agency from which the applicant should expect to 

receive cost estimates. 
45 18 CFR 4.301(b). 
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5. Resolve Disputes as Necessary 46  

During the first stage of the consultation process, stakeholders may disagree with the applicant 

about the appropriate studies to be conducted or information to be gathered. If such a 

disagreement arises, the applicant or stakeholder can submit a written request to the Director of 

the Office of Energy Projects at FERC for assistance in resolving the dispute. The entity 

requesting dispute resolution assistance must provide a copy of the request to the party with 

which they are engaged in the disagreement, as well as other stakeholders that may be affected 

by the matter. Disputes are resolved by the Director through written correspondence with the 

applicant and all affected stakeholders during the 60-day comment period.  

6. First Stage of Consultation Ends 47 

The first stage of consultation ends when comments from all stakeholders are received by the applicant or 

60 days after the public meeting takes place, whichever comes first.
48

 This means that if a stakeholder 

receives comments from every stakeholder that has been contacted before the 60 day comment period is 
over, there is no need to wait the full 60 days before proceeding to the second stage of consultation.  

Stakeholders can file a request to extend the comment period to last up to 120 days from the date of the 

public meeting. These requests need to be filed with the applicant and the Director of Energy Projects at 

FERC. 

Depending on the environmental impacts of the project, studies may or may not be requested by 

stakeholders. If studies have been requested, the applicant should have a clear understanding of the 

studies that need to be conducted during the next stage of consultation in order to ensure a smooth 
transition to the second stage of consultation. Applicants are not required to submit a formal study plan to 

FERC or the stakeholders. 

If no studies have been requested, the applicant may be able to waive the second and third stages of the 
consultation process. Continue reading below for more information about this possibility. 

5.1.2  Second Stage of Consultation  

The second stage of consultation revolves around the completion of studies planned during the first stage 
and the preparation of a draft application for the exemption.  

In some cases, an applicant can request that stakeholders waive the requirement to complete the second 

and third stages of the consultation process.
49

 In order to proceed in this manner, each stakeholder would 
have to acknowledge in writing that they waive the second- and third-stage consultation requirements. 

Such cases are limited to those in which a project will clearly have minimal environmental impacts; for 

                                                   

 
46 18 CFR 4.38(b)(6). 
47 18 CFR 4.38(b)(7). 
48 This would be extended to 120 days if a stakeholder has requested an extension to the comment period. 
49 18 CFR 4.38(c)(1). 
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example, this may apply in cases where there is a closed water supply system with no fish flowing 

through.
50

  

1. Applicant Conduct s Studies Requested by Stakeholders  

An applicant must conduct the studies, and gather the information about the project that was deemed 
necessary during the first stage of consultation. In most cases, the studies need to be completed before 

filing the application for an exemption. However, if a particular study involves data collection that must 

occur after the facility is operational, the study could be completed after the exemption is issued.
51

  

It is possible that a stakeholder could submit a request for the applicant to conduct an additional study 
after the end of the first stage of consultation. If the stakeholder can present sufficient justification for 

requiring the additional study, the applicant is expected to complete the requested study. However, the 

applicant can contact the Director of the Office of Energy Projects at FERC to challenge the need for the 
additional study.

52
  

2. Applicant Provides Stakeholders with a Letter Requesting Review and 
Comment on the Following Materials:  

Draft Application53 

The applicant must prepare a draft of all exemption application materials and provide copies to all 
stakeholders. The application materials should respond to any comments and recommendations made by 

stakeholders during the first stage of consultation. A detailed discussion of the materials necessary to 

include in a Conduit Exemption application are discussed further in Section 6.  

Results of Studies and Information Gathering54 

The applicant must provide all stakeholders with results of the studies and information gathering efforts. 

This reporting should include discussion of any proposed measures the applicant will take to minimize 
environmental impacts.  

3. Stakeholders Provide Applicant with Comments on Draft Application and 
Study Results 55 

Stakeholders have 90 days after receiving the applicantôs request for comments to provide any comments 

on the draft application and study results. 

4. Resolve Disputes as Necessary 56 

                                                   

 
50 18 CFR 4.38(e)(1). Personal communication with FERC representative, June 2, 2009.  
51 18 CFR 4.38(c)(1)(iii). 
52 18 CFR 4.38(c)(2). 
53 18 CFR 4.38(c)(4)(i). 
54 18 CFR 4.38(c)(4)(ii). 
55 18 CFR 4.38(c)(5). 
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If a stakeholder submits comments indicating a substantial disagreement with the material presented in 

the draft application or study results, the applicant must hold a meeting within 60 days of receiving those 
comments. The meeting participants would include the agency that raised the disagreement, as well as 

other agencies with similar or related areas of interest. The applicant should consult with the stakeholder 

that presented the disagreement when scheduling the meeting. The applicant must also provide FERC 

with written notice of the meeting and an agenda at least 15 days before the meeting is scheduled to take 
place.  

After the meeting takes place, the applicant should draft a summary explaining how the disagreement was 

resolved. This discussion is also included in the exemption application materials.  

5. Second Stage of Consultation Ends  

If no major disagreements with the draft application materials and study results are presented by 
stakeholders, the second stage of consultation ends 90 days after the applicant sends draft application 

materials and study results to stakeholders for comment. Otherwise, this stage of consultation ends after 

meetings have been held to resolve disagreements by stakeholders.  

5.1.3  Third Stage of Consultation  

The third stage of consultation begins when the applicant files the application for an exemption. The stage 

ends when FERC issues a public notice announcing that it has received the application.  

1. Applicant Files Application for Exemption  

The content and procedural requirements associated with the exemption application are extensive. These 
requirements are discussed in detail in Section 6 of this guidebook. If an application is missing any 

required elements, an explanation of why the material is not included must be added to the application.  

5.2  Post -Filing Phase  

The post-filing phase begins after FERC receives a conduit exemption application. This phase involves all 

of the steps necessary for FERC to arrive at a decision to accept or deny the application, including 

additional stakeholder comment and FERCôs environmental analysis of the project. 

1. FERC Reviews Application for Adequacy 57 

Upon receiving application materials from an applicant, FERC reviews the materials to determine 

whether they adequately comply with all regulatory requirements.
58

 FERCôs findings are in one of three 
forms: 

                                                                                                                                                                    

 

 

 
56 18 CFR 4.38(c)(6). 
57 18 CFR 4.32(e). 
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 The application is found adequate; all necessary information is included, or the explanation for 

why missing information is not included is sufficient. In this case, the process will proceed to 

Step 4 (skipping Step 3). 

 The application is found ñdeficientò if the problems found are minor and correctable. In this case, 
the process will proceed to Step 3. 

 The application is found ñpatently deficientò and is rejected if severe deficiencies exist in the 
application or if the project is not able to proceed for legal reasons. In this case, the process is 

terminated. 

2. Applicant Corrects Deficienc ies in the Application As Needed 59 

If the Director of the Office of Energy Projects at FERC finds that an applicantôs project is eligible for a 

conduit exemption, but that the application materials are deficient, the applicant will be given 45 days to 
correct the deficiencies. The corrected application will need to be resubmitted to FERC along with eight 

copies. If the revised application is not submitted within the specified timeframe, or if the revised 

application is still found to be deficient, the application will be rejected.  

If an application is rejected, it can be resubmitted if the deficiencies are corrected.
60

 

3. FERC Issues Notice that Application is Accepted for Filing 61 

If the application complies with all requirements, FERC will notify the applicant, and all agencies 

participating in the consultation, that the application is ñaccepted for filing.ò The notice will request that 

stakeholders review the application and file comments and recommendations with FERC. FERC will also 

publish a notice of the acceptance for filing in a newspaper in each county in which the project will be 
located.  

FERC will assign a project number, and will ask that the applicant send original copies (microfilm) of all 

maps and drawings prior to project construction. 

At this time, FERC may require the applicant to submit additional information, documents, or copies of 

the application. This would only occur if FERC representatives find that the additional materials would 

help FERC make an informed decision on the application.  

                                                                                                                                                                    

 

 

 
58 Although FERCôs review is shown here as ñStep 2,ò it is not tied sequentially to Step 1. That is, FERC reviews 
the application upon receiving it, and stakeholders may submit a request for additional studies at any time during the 

60-day period following the date the application is filed.  
59 18 CFR 4.32(e). 
60 18 CFR 4.32(e)(2)(b)(iii). 
61 18 CFR 4.32(d); and 18 CFR 4.93(b). 
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4. Stakeholders Submit Comments / Terms and Conditions 62 

Any agency or member of the public is free to submit comments on the application within 60 days of 

receiving FERCôs notice that the application has been accepted for filing.  

Federal and state fish and wildlife agencies are expected to file comments on all applications. These 
comments specify terms and conditions that the applicant must meet as it moves forward with project 

construction and operation. While the application process for a license would include an extensive 

analysis by FERC of which of the fish and wildlife agencyôs proposed terms and conditions to accept, all 

timely recommendations submitted by federal and state fish and wildlife agencies will be accepted and 
included in the order granting an exemption.

63
  

5.  Applicant Submits Reply Comments 64
 

The applicant will have 45 days after the end of the 60 day comment period to submit reply 

comments.  

6. FERC Conducts Environmental Analysis  

FERC staff completes an environmental analysis based on the record of facts regarding the proposed 

facility. This environmental analysis is less formal that the environmental reporting that the National 

Environmental Policy Act (NEPA) requires FERC to do for license or 5 MW Exemption applications; 
Conduit Exemption applications may be categorically excluded from NEPA requirements.

65
 The rationale 

for this is that a more comprehensive environmental analysis would have been completed for the site 

leading up to construction of the actual conduit upon which the proposed hydroelectric facility would be 

located.
66

  

Exhibit E of the application, and other documentation produced through the three-stage consultation, play 

a central role in informing FERCôs environmental analyses conducted for Conduit Exemption 

applications. 

7.  FERC Issues Order Granting / Denying Exemption  

FERC issues an order granting or denying the exemption. When granting an exemption, the order will 
include a standard set of terms and conditions that apply to all Conduit Exemptions.

67
 The order will also 

specify additional terms and conditions, including those submitted by federal and state fish and wildlife 

agencies.  

                                                   

 
62 18 CFR 4.34(b). 
63 18 CFR 4.34(f)(2). 
64 18 CFR 4.34(b). 
65 18 CFR 380.4(a)(14) specifies that Conduit Exemptions are exempt from NEPA requirements. Discussion of 
FERCôs environmental analysis is included in: FERC, Hydroelectric Project Handbook for Filings other than 

Licenses and Exemptions, April 2001, p. 3-2. 
66 Personal communication with FERC representative, May 28, 2009.  
67 Standard terms and conditions can be found in Section of 4.94 of the federal regulations governing project 
licensing and exemptions:18 CFR 4.94. 
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Terms and conditions are intended to ensure that the project will be developed in a manner that will 

minimize environmental impacts, and reflect the best interest of the public.
68

  

8. If Exemption Is Denied, Applicant May Convert to License Application  

If FERC denies the applicant an exemption, the applicant can convert its exemption application into a 
license application if: 

 Within 30 days of being denied an exemption, the applicant provides FERC with written notice of 

its intent to convert to a license application;  

 Within 90 days of being denied an exemption, the applicant submits any additional information 

necessary to comply with requirements for a license application;
69

 and 

 The full set of application materials qualifies the applicant to receive a license for the proposed 

project.
70

  

                                                   

 
68 18 CFR 4.93(c). 
69 The additional information would supplement the material already submitted as part of the exemption application. 

Those materials, together, would comprise the license application. The applicant would not be required to submit a 

new application.  
70 18 CFR 4.93(d). 
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6 CONDUIT EXEMPTION APPLICATION 

REQUIREMENTS  

The process of preparing and submitting a FERC exemption application is complex and requires expertise 
in a number of areas. Applicants are strongly encouraged to secure professional services from an 

individual or company with experience preparing FERC license or exemption applications.  

The procedural requirements associated with submitting a Conduit Exemption application are described 
first in this section. A discussion of the application content requirements follows. The section concludes 

with a discussion of specific requirements pertaining to maps and drawings.  

6.1.1  Procedu ral Aspects of Filing an Exemption 
Application  

The applicant must submit a complete set of exemption application materials to the Secretary of FERC at 
FERCôs headquarters, along with a letter certifying that copies are being mailed to the stakeholders at the 

same time. FERC headquarters must receive an original plus eight copies of the application. In addition, 

the applicant must provide a copy of the application to the Director of FERCôs Regional Office in 
Portland.

71
  

Application documents can be submitted using FERCôs ñeFilingò system or mailed to:  

Kimberly D. Bose, Secretary 

Nathaniel J. Davis, Sr., Deputy Secretary 
Federal Energy Regulatory Commission 

888 First Street, N.E. 

Washington, DC 20426 

FERCôs efiling webpage includes detailed information about the filing procedures, including contact 

information for technical experts who can assist applicants. 

If the application has previously been rejected by FERC for any deficiencies, the applicant must address 

those deficiencies, and must include a copy of the correspondence from FERC in which the deficiencies 
were initially identified. A hard copy of the application materials must also be sent to all stakeholders 

participating in the consultation.
72

 The applicant should keep records of the dates upon which application 

materials are mailed, and the recipients of all the materials.  

The applicant must make information about the proposed project, as well as all application materials, 

available to the public. The application materials must be made available at the applicantôs offices, and at 

a public library, and they must be available for viewing during regular business hours. The materials must 
be in a form that can be easily reviewed and copied. Members of the public can also request that copies of 

                                                   

 
71 18 CFR 4.32(b)(2). 
72 18 CFR 4.38(d)(2). 

http://www.ferc.gov/docs-filing/efiling.asp
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the materials be sent to them by mail.
73

 This enables members of the public to review and copy 

documents if they wish.  

The applicant should delete any sensitive information from the version of the application materials made 

available to the public. For example, the location of the project site should be withheld if it is situated 

within any areas of archeological or Native American cultural significance, as disclosure of the location 

may pose a threat of theft or destruction at the site.  

Two times within the first 14 days after the application has been filed, the applicant must publish a notice 

of its filing in a daily or weekly newspaper in each county in which the project is located. The applicant 

must provide FERC with documentation proving that this public notice has been issued. The public notice 
should include the following information:

74
 

 The application filing date; 

 A brief summary of the project including the type of facility and its location; 

 The applicantôs name and address; 

 The location where members of the public can access the materials; and 

 The date by which one must submit a request for any additional scientific studies. 

The application must be accompanied by payment of a fee or a bond, along with copies of the most recent 
cost estimates provided by fish and wildlife agencies. These cost estimates would have been provided 

during the first stage of the consultation process, and possibly updated by resource agencies later in the 
process if significant changes to the initial estimates were necessary.

75
 Failure to submit either payment of 

the fee, or a bond, will result in rejection of the application.  

If an applicant chooses to submit the application fee along with the application (as opposed to providing a 
bond), the amount of the fee is 50 percent of the total of all cost estimates provided by fish and wildlife 

agencies. Agencies will have provided the applicant with updated estimates if any substantial increase in 
the initial estimates was warranted. Applicants should make sure that the fee submitted with the 

application is based on the most recent cost estimates provided by fish and wildlife agencies.
76

 The 

remaining 50 percent of the fee is paid upon completion of the project. Payment must be made by check 
payable to the U.S. Department of Treasury. The check must indicate that payment is for ñECPA fees.ò  

In lieu of paying the fee, an applicant can elect to provide an unlimited term surety bond from a company 
on the Department of Treasury's list of companies certified to write surety bonds. A bond must be for the 

full amount of the fish and wildlife agencies' most recent cost estimates. 

                                                   

 
73 18 CFR 4.32(b)(3) and (4). 
74 18 CFR 4.32(b)(6). 
75 Relevant fee requirements are specified in 18 CFR 4.301-4.304. 
76 This cost estimates are described in 18 CFR 4.301(b). 
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6.1.2  Content of Exemption Application  

While there is no specific application form to complete, the materials that an applicant must include in an 

exemption application are described in detail in 18 CFR 4.92, a section of the regulations governing 
FERC licensing and exemptions. In addition, references to materials that must be included in the 

application appear in 18 CFR 4.32. This section is based on those regulations. 

The main elements of the application are the introductory statement, and Exhibits A, E, F, and G.
77

 These 
elements are described below.

78
An application fee must also be submitted along with the application. The 

fee structure and payment process are described above in Section 6.1.1 of this guidebook. 

The information included here is based on requirements specified in the regulations. However, 

stakeholders may request more detailed information from the applicant if it is needed to provide a 
sufficient basis for decision-making. Applicants should provide information that is as specific as possible 

in the initial application. This should help minimize the time spent responding to stakeholder information 

requests.  

Introductory Statement  

The statement must include the following information and must adhere to the following format:  

Before the Federal Energy Regulatory Commission 

Application for Exemption for Small Conduit Hydroelectric Facility 

[Name of applicant] applies to the Federal Energy Regulatory Commission for an exemption for 

the [name of facility], a small conduit hydroelectric facility that meets the requirements of [insert 

the following language, as appropriate: ñÄ4.30(b)(28) of this subpartò or ñÄ4.30(b)(28) of this 
subpart, except paragraph (b)(28)(v)ò], from certain provisions of Part I of the Federal Power 

Act.
79

 

The location of the facility is: 

                                                   

 
77 The regulations call for exemption applications to include Exhibits A, E, F, and G, but do not call for any Exhibits 

B, C, or D. Exhibits B, C, and D are required for certain types of license applications (see Licensing Handbook, p. 2-

12), but not for exemption applications.  
78 In addition to those components described, applications must include: a) a list identifying Native American tribes 
affected by the project (18 CFR 4.92(a)(4); b) a draft tendering notice (18 CFR 4.32(b)(7)); and c) an appendix 

providing evidence that the applicant holds real property interest in the land necessary to qualify as eligible for the 

exemption (18 CFR 4.92(a)(3)).  
79 If the facility fulfills all requirements except those pertaining to the location to which the facilityôs water is 
discharged (18 CFR 4.30(b)(28)(v)), the applicant can include a petition for a waiver from the discharge 

requirement. The petition for a waiver would be filed in accordance with 18 CFR 385.207. 
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State or Territory:____________________ 

County:____________________ 
Township or nearby town:____________________ 

The exact name and business address of each applicant is: 

____________________ 

The exact name and business address of each person authorized to act as agent for the applicant in 

this application is: 

____________________ 

[Name of applicant] is [a citizen of the United States, an association of citizens of the United 
States, a municipality, State, or a corporation incorporated under the laws of (specify the United 

States or the state of incorporation), as appropriate]. 

The provisions of Part I of the Federal Power Act for which exemption is requested are: 

[List here all sections or subsections for which exemption is requested.]
80

 

[If  the facility does not meet the discharge requirements included in FERCôs definition of a small 

conduit hydroelectric facility, add the following sentence: ñThis application is accompanied by a 

petition for waiver of Ä4.30(b)(28)(v), submitted pursuant to 18 CFR 385.207.ò] 

Exhibit A : Description of Facility  

Exhibit A must describe the small conduit hydroelectric facility with appropriate references to Exhibits F 
and G (described below). To the extent feasible, the information in this exhibit may be submitted in 
tabular form. The following information must be included: 

 A brief description of any conduits and associated consumptive water supply facilities, intake 
facilities, powerhouses, and any other structures associated with the facility. 

 The natural sources of water, within close proximity, that supply the conduit on which the 

hydroelectric facility is located. 

 The purposes for which the conduit is used. 

 The number of generating units, including auxiliary units, the capacity of each unit, and 

plans, if any, for future units. 

 The type of each hydraulic turbine. 

 A description of how the plant is to be operated (manually or automatically), and whether the 

plant is to be used for peaking. 

                                                   

 
80 The applicant should consult FERC for clarification if it does not wish to apply for an exemption from all sections 
of Part 1 of the Federal Power Act.  



Energy Trust of Oregon 33 

 Estimations of: 

o The average annual generation in kilowatt hours; 

o The average head of the plant and the methodology used to determine this value;
81

 

o The hydraulic capacity of the plant (flow through the plant) in cubic feet per second; 
and 

o The average flow passing through the conduit at the plant or point of diversion (using 

best available data and explaining the sources of the data and the method of 

calculation); and how much of this flow is available for power generation.  

 The planned date for beginning construction of the facility. 

 If the hydroelectric facility discharges directly into a natural body of water, the applicant 

must provide evidence that the relevant discharge requirement has been met. The applicant 
must demonstrate that a quantity of water equal to or greater than the quantity discharged 

from the hydroelectric facility is withdrawn from that water body downstream into a conduit 

that is part of the same water supply system as the conduit on which the hydroelectric facility 
is located. If these conditions exist, the applicant should discuss with a FERC representative 

what type of evidence to provide. If the applicantôs facility does not fulfill the discharge 

requirement, the applicant can submit a petition for waiver of the requirements.
82

 

 If the hydroelectric facility discharges directly to a point of agricultural, municipal, or 
industrial consumption, a description of the nature and location of that point of consumption. 

 A description of any construction of a dam that would occur in association with construction 

of the proposed hydroelectric facility, including a statement describing the surface area and 

surface elevation of any existing impoundment before and after construction of the dam. If a 

dam is to be constructed, the applicant must also include evidence that the construction would 
occur for agricultural, municipal, or industrial consumptive purposes, even if hydroelectric 

generating facilities were not installed. 

Exhibit E : Environmental Report  

This exhibit is an Environmental Report. The reporting included in Exhibit E is a product of the pre-filing 
consultation process described in this guidebook, and detailed in Section 4.38 of the regulations 

governing FERC licensing and exemptions.
83

  

An applicant should consult with FERC staff to gauge the level of detail that should be included in the 
reporting in Exhibit E. Generally, the level of detail should reflect the scale of the project. Exhibit E must 

                                                   

 
81 The regulations state that an applicant should provide information on the ñaverage head.ò However, applicants are 

encouraged to provide a measured value if possible, as well as the methodology for calculating the head. In general, 
providing well documented values up front should help minimize the time spent responding to stakeholder data 

requests later in the process.  
82 This refers to the discharge requirements stated in 18 CFR 4.30(b)(28)(v). 
83 Unless otherwise noted, the Exhibit E requirements described here are drawn from the regulatory requirements 
outlining the application content requirements for Conduit Exemption applications, 18 CFR 4.92.  
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include the following information, commensurate with the scope of operations and environmental impact 

of the facility: 

 A description of the facilityôs environmental setting, including vegetative cover, fish and 

wildlife resources, water quality and quantity, land and water uses, recreational use, socio-

economic conditions, historical and archeological resources, and visual resources. The report 

must give special attention to endangered or threatened plant and animal species, critical 

habitats, and sites eligible for or included on the National Register of Historic Places. The 
applicant may obtain assistance in the preparation of this information from State natural 

resources agencies, the State historic preservation officer, and from local offices of Federal 

natural resources agencies. See Appendix A to this guidebook for a list of relevant Oregon 
resource agencies.  

 A description of the expected environmental impacts resulting from the continued operation 

of an existing small conduit hydroelectric facility, or from the construction and operation of a 

proposed small conduit hydroelectric facility, including a discussion of the specific measures 
proposed by the applicant and others to protect and enhance environmental resources, and to 

mitigate adverse impacts of the facility on them. 

 A description of possible alternative sources of new power generation that could be 

developed in the event that the proposed hydroelectric facility were not constructed. This 

provides a sense of the level of importance of building the facility. For many conduit 
exemption applicants, the alternative to building the new hydropower facility could be that 

they continue to purchase retail electricity from the local utility.  

 Documentation that the applicant has fulfilled the pre-fi ling consultation requirements.
84

 The 

regulations state that this documentation must include a summary of the consultation process, 
including a list of all stakeholders with which the applicant consulted, copies of all 

correspondence or other proof of consultation with the stakeholders, and minutes or other 

records from the public meeting. The Exhibit must also include letters from stakeholders 
containing comments and recommendations regarding the project, notice of any 

disagreements with stakeholders, etc. If the applicant contacted stakeholders seeking 

participation in the consultation process and certain stakeholders responded that they had no 

comment, record of that correspondence should be included as well. For projects with limited 
environmental impacts, documentation from a lawyer or notary that the stakeholders have 

been served the required files may suffice.  

 Any additional information the applicant considers important. 

Exhibit s F and G  

Exhibit F is a set of design drawings for the hydroelectric project facilities, and Exhibit G is a map of the 

project site. Maps and drawings submitted with applications must meet detailed specifications. 
Specifications pertaining to all maps and drawings, as well as those specific to each exhibit, are described 

below.  

                                                   

 
84 18 CFR 4.38(f). 
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6.1.3  Maps and Drawings  

Maps and drawings must conform to detailed specifications.
85

 A set of overall specifications addresses 

topics such as the materials on which the maps and drawings must be printed, the formatting requirements 

the printed documents must adhere to, the scale at which printed copies should be presented, etc. These 

specifications are summarized first in this section. Additional requirements exist for each of the two 
exhibits with visual content, Exhibits F and G. These requirements focus primarily on the content of the 

maps and drawings. They are summarized later in this section.  

The requirements for maps and drawings are detailed and rigorous. Applicants should seek the assistance 
of professionals well versed with Computer Assisted Drawing (CAD) and/or Geographic Information 

Systems (GIS). This will help ensure submittal of maps and drawings that comply with FERC 

requirements.  

Overall Specifications for All Maps and Drawings  

All  maps and drawings must conform to the specifications provided in 18 CFR 4.39, a section of the 

regulations governing licensing and exemptions. These specifications are summarized here. 

 Each original map or drawing must consist of a print on silver or gelatin 35mm microfilm 

mounted on Type D (31/4" by 73/8") aperture cards.  

 Full-sized prints of maps and drawings must be on sheets no smaller than 24 by 36 inches and 

no larger than 28 by 40 inches.  

 A space five inches high by seven inches wide must be provided in the lower right hand 

corner of each sheet. The upper half of this space must bear the title, numerical and graphical 

scale, and other pertinent information concerning the map or drawing. The lower half of the 

space must be left clear.  

 Exhibit G drawings must be stamped by a registered land surveyor.  

 If the drawing size specified in this paragraph limits the scale of structural drawings (Exhibit 

F drawings) described in paragraph (c) of this section, a smaller scale may be used for those 

drawings.  

 Potential applicants or licensees may be required to file maps or drawings in electronic 

format as directed by the Commission. 

 Each map must have a scale in full-sized prints no smaller than one inch equals 0.5 miles for 

transmission lines, roads, and similar linear features, and no smaller than one inch equals 
1,000 feet for other project features, including the project boundary. Where maps at this scale 

do not show sufficient detail, large scale maps may be required. 

 Maps must show: 

o True and magnetic meridians;  
o State, county, and town lines; and  

o Boundaries of public lands and reservations of the United States,
86

 if any.  

Á Surveys of public lands may be obtained from the U.S. Bureau of Land 
Management, or examined in a local land survey office. 

                                                   

 
85 18 CFR 4.39. 
86 See 16 U.S.C. 796 (1) and (2). 
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Á If a public land survey is available, the maps produced by the applicant must 

show all lines of that survey that cross the project area, and all official 
subdivisions of sections for the public lands and reservations, including lots 

and irregular tracts, as designated on the survey. 

Á To the extent that a public land survey is not available for public lands and 

reservations of the United States, the applicantsô maps must show the 
township lines, and other significant land area demarcations that are 

recognized by the Federal agency that administers those lands.  

 Drawings depicting details of project structures must have a scale in full-sized prints no 

smaller than:  
o One inch equals 50 feet for plans, elevations, and profiles; and  

o One inch equals 10 feet for sections. 

 Each map or drawing must be drawn and lettered to be legible when it is reduced to a print 

that is 11 inches on its shorter side. Following notification to the applicant that the application 
has been accepted for filing,

87
 prints reduced to that size must be bound in each copy of the 

application which is required to be submitted to the Commission or provided to any person, 

agency, or other entity. 

 Exhibit F drawings showing project location information and details of project structures 

must be filed in accordance with FERCôs instructions on submission of Critical Energy 
Infrastructure Information (CEII) .

88
 If public disclosure of details about a projectôs location or 

design would pose a safety risk, an applicant can submit a written request that certain 

information about the project receive privileged CEII treatment. Under those circumstances, 
the critical information would be kept in a separate file that would not be made available to 

the public.  

Exhibit F: Design Drawings 89   

Exhibit F is a set of design drawings showing the structures and equipment that will make up the small 
conduit hydroelectric facility. An applicant can submit the drawings even if they are preliminary in 

nature, as long as they indicate this in the application materials. Final drawings showing precise plans for 

the proposed structures would be submitted prior to beginning construction of the project. The final 

drawings would need a professional engineerôs stamp. 

The drawings included in this exhibit must show all major project structures in sufficient detail to provide 

a full understanding of the project, including: 

 Plans (overhead view); 

 Elevations (front view); 

 Profiles (side view); and 

 Sections (representations of the equipment as it would appear if cut by a plane, showing its 

internal structure). 

                                                   

 
87 See 18 CFR 4.31(c). 
88 See 18 CFR 388.112 and 388.113. 
89 18 CFR 4.41(g). 
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The application must provide supporting information to demonstrate that existing and proposed structures 

are safe and adequate to fulfill their stated functions.
90

  

The requirements summarized here are from 18 CFR 4.41(g), a section of the regulations governing 
FERC licensing and exemptions.

91
 Applicants should refer to the regulations for complete details.  

Exhibit G 92  

Exhibit G is a map or maps of the project. FERC representatives report that the maps submitted along 
with an exemption application are often insufficient and can delay the exemption application process. 
Therefore, applicants should pay close attention to the requirements summarized here. These 

requirements are taken from 18 CFR 4.41(h), a section the regulations governing FERC licensing and 

exemptions. Applicants should refer to the regulations for complete details.  

The map materials must show the projectôs location relative to major features in the area, as well as 
details of the projectôs boundary. Detailed requirements are summarized below. It may be possible to 

include all required information on one map, though the number of maps necessary to show sufficient 

detail will depend on the specific circumstances of the project. According to FERC representatives, 

Conduit Exemption applications typically include two separate maps, one showing the projectôs location, 
and one focusing specifically on the project boundary.  

The map(s) must show: 

(1) Location of the project and principal features. The map must show the location of the 
project as a whole, with reference to the affected stream or other body of water. It should also 

show any nearby town or other permanent monuments or objects, such as roads, transmission 
lines, or other structures. The map must also show the relative locations and physical 

interrelationships of the principal project components. In most cases, a USGS Quad map is 

used, with the project boundary highlighted.  

(2) Project boundary. The map must show a project boundary enclosing all project 

components and other features described in Exhibit A. For a conduit exemption applicant, 
this boundary would be limited to the hydroelectric powerhouse itself, and any other 

structures directly related to the power feature. In a map focusing exclusively on the project 

boundary, it is not necessary to show lands surrounding the powerhouse and the other major 
project components (i.e., transmission lines). If the boundary is on land covered by a public 

survey, sufficient references must be shown on the map to allow for accurate platting of the 

boundary relative to lines of the public land survey. If the lands are not covered by a public 

                                                   

 
90 In the case of 5 MW exemptions or license applicants, the applicant would need to file a the ñSupplemental 

Design Report,ò as detailed in the regulations, 18 CFR 4.41(g). However, that level of detail is not required of 
Conduit Exemption applicants.  
91 18 CFR 4.41(g). 
92 Actual requirements in 18 CFR 4.41(h) have been edited here for simplicity, and to reflect those that are relevant 
to a Conduit Exemption application. Applicants should consult FERC and seek legal advice to clarify specific 

requirements as they may relate to the applicantôs project.  
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survey, the best possible representation of the boundary location must be provided, showing 

known features such as roads, intersections, and streams.
93

  

(3) Non-federal lands. The map must identify by legal subdivision:
94

 

(i) Lands owned by the applicant and lands that the applicant plans to acquire; and 

(ii) Lands over which the applicant has acquired or plans to acquire rights to 

occupancy and use. This includes rights acquired by easement or lease. 

The list below presents additional requirements that must be met by the applicant when submitting final 
map materials. These final maps are submitted after FERC grants a Conduit Exemption, but before the 

applicant begins construction on the project. FERCôs order granting the exemption should detail the 

requirements for submittal of final documents.  

 The applicant must provide the project boundary data in a geo-referenced electronic formatð

such as ArcView shape files, GeoMedia files, MapInfo files, or any similar format.  

 The electronic boundary data must be accurate to ±40 feet, in order to comply with the 

National Map Accuracy Standards for maps at a 1:24,000 scale (the scale of USGS 

quadrangle maps).  

 The electronic Exhibit G data must include a text file describing the map projection used (i.e., 

UTM, State Plane, Decimal Degrees, etc.) and the map datum (i.e., feet, meters, miles, etc.).  

 Three sets of the maps must be submitted on separate compact disks or other appropriate 
electronic media.  

 If more than one sheet is used for the paper maps, the sheets must be numbered 

consecutively, and each sheet must bear a small insert sketch showing the entire project and 

indicate that portion of the project depicted on that sheet. Each sheet must contain a minimum 

of three known reference points, such as a road, intersection, or stream. The latitude and 
longitude coordinates, or state plane coordinates, of each reference point must be shown. 

  If at any time after the application is filed there is any change in the project boundary, the 

applicant must submit, within 90 days following the completion of project construction, a 

final Exhibit G showing the extent of such changes.  

 

 

                                                   

 
93 Consult FERC and the definition of a small conduit hydroelectric facility to clarify how the boundaries of a 

specific project would be defined. 18 CFR 4.30(28).  
94 The regulations explain that the map must show both federal and non-federal lands. However, since conduit 
exemption-eligible sites cannot involve any federal lands, only non-federal lands are listed in this summary. 
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7 CONDUIT EXEMPTION CONCLUSION  

The process of obtaining a Conduit Exemption is less involved than that of obtaining a license or a 5 MW 

Exemption. This is due in large part to the fact that Conduit Exemption applications are exempt from 
NEPA requirements and, therefore, involve only limited environmental reporting during the post-filing 

phase. Nonetheless, the Conduit Exemption application process is still complex and requires close 

coordination with stakeholders and FERC representatives.  

As noted earlier, Conduit Exemption applications typically take about six to nine months to process. If 

applicants adhere to the requirements described in this guidebook and in the regulations, the duration of 

the application process can be minimized. Close coordination with FERC staff and stakeholders will also 

help limit the length of time it takes to process an application.  
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8 5MW  EXEMPTION I NTRODUCTION  

Hydroelectric projects with a generating capacity of 5 MW or less can qualify for an exemption from 

Federal Energy Regulatory Commission (FERC) licensing if they meet certain criteria. Once it is 
determined that a project meets the criteria necessary to qualify for a 5 MW Exemption, it is appropriate 

to use this section of the guidebook.  

This section of the guidebook pulls relevant material from a variety of FERC documents and regulations 
together in one place with the goal of making the 5 MW Exemption application process easier to navigate. 

The goal of this guidebook is to assist developers of eligible projects in understanding the process as a 

whole, and to provide a step-by-step summary of the actions the developer will need to take in order to 

obtain a 5 MW Exemption.  

This guidebook is not a substitute for expert advice or official federal and state documentation of the 
process and related regulations. Regulations can change frequently. Project developers must consult with 

professionals to ensure compliance with current regulations. Those interested in developing hydroelectric 
facilities should consult federal and state documents (including those listed below) for complete details, 

and obtain legal advice as necessary. Energy Trust does not assume responsibility for any damages or 

other liability whatsoever (including any consequential damages) as a result of using this guide. 

A few key resources, summarized below, are referenced frequently throughout this document. In addition 

to reviewing the listed documents, it is important for those seeking a 5 MW Exemption to communicate 

with FERC staff. Communication with FERC is important because the regulatory requirements for 

exemption applications are ambiguous on some matters. FERC representatives can help you confirm 
eligibility for the 5 MW Exemption and understand how certain requirements may apply to the specific 

circumstances of your proposed project. FERCôs specialist on issues pertaining to 5 MW Exemptions is 

Edward Abrams (Telephone: 202-502-8773; Email: edward.abrams@ferc.gov). Potential applicants can 
also contact FERC regarding 5 MW Exemption matters at: 

Telephone: 1-866-914-2849 

Email: smallhydro@ferc.gov 

Project developers and advisors are encouraged to obtain copies of the following documents as they may 
prove important resources for clarifying requirements related to the application process going forward:  

mailto:edward.abrams@ferc.gov
mailto:smallhydro@ferc.gov


Energy Trust of Oregon  41 

 Hydroelectric Project Handbook for Licensing and 5 MW Exemptions from Licensing 
(ñLicensing Handbookò). FERCôs Licensing Handbook, issued in 2004, includes detailed 

explanations of eligibility and requirements associated with the federal licensing process for 
hydroelectric facilities. The document also includes helpful citations and, as an appendix, Part 1 

of the Federal Power Act. The Federal Power Act granted FERC the authority to license non-

federal hydroelectric projects and associated regulations to guide the licensing and exemption 

processes.
95

  

 U.S. Code of Federal Regulations, Title 18: Conservation of Power and Water Resources, 

Subchapter B (18 CFR Subchapter B). These are the regulations that implement the Federal 

Power Act. Both FERC handbooks referenced above, as well as this guidebook, are designed to 

help developers and others identify and understand relevant sections of the regulations. Citations 
provided in the following sections will help guide you through the relevant sections of these 

documents. Information and links to documents regarding the FERC licensing and exemption 

processes are on FERCôs website (www.ferc.gov/hydropower).  

In addition, applicants are encouraged to use FERCôs ñeLibraryò to obtain copies of past 5 MW 

Exemption applications and related documents.
96

 These documents can serve as a model to developers 

during the application process. Docket #12629, F&B Wood Corporationôs Corriveau Hydro Project 

exemption issued in 2006 (ñP-12629ò), is an example of a 5 MW Exemption application that was 
thorough and complete when submitted, and passed quickly through the approval process.

97
  

 

                                                   

 
95 In 1920, Congress passed the Federal Water Power Act. The law focused on hydroelectric project coordination 

and established the Federal Power Commission (FPC) to oversee hydroelectric project activity. The Act was later 
amended and renamed the Federal Power Act. The FPCôs regulatory jurisdiction was expanded to include all 

interstate transmission and sale of electricity, and it was renamed the Federal Energy Regulatory Commission 

(FERC). 
96 The eLibraryôs ñgeneral searchò can be used. Date range must be specified in the search criteria. 
97 This project is referenced in FERCôs brochure, ñGuide to Developing Small / Low-Impact Hydropower Projects.ò  

http://www.ferc.gov/industries/hydropower/gen-info/handbooks/licensing_handbook.pdf
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
http://ecfr.gpoaccess.gov/cgi/t/text/text-idx?sid=b57f35bc9297a11350b81854d01cc0f3&c=ecfr&tpl=/ecfrbrowse/Title18/18cfrv1_02.tpl
http://www.ferc.gov/hydropower
http://www.ferc.gov/docs-filing/elibrary.asp
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9 5MW  EXEMPTION PROCESS OVERVIEW  

An applicant for either a Conduit Exemption or a 5 MW Exemption must follow many of the same steps 

as an applicant for a FERC license. However, the process of obtaining an exemption involves fewer steps. 
The scope of the review process is also narrower than for the licensing process since the projects and their 

associated impacts are generally small. The two main goals of the exemption application process are: 1) 

to gather and present information about the proposed project, and 2) to consult federal and state resource 
agencies and members of the public to obtain feedback on the proposed facility.  

9.1  Overall Licensing Process  

Because the exemption application process is effectively a scaled-down version of the full licensing 
process, it is important to understand the broader licensing process framework. The licensing process is 

designed to document environmental, engineering, economic, and other characteristics of an applicantôs 

project. The process involves extensive studies and consultation with interested resource agencies and 

members of the public. The documentation resulting from this process forms the basis for FERC decision-
making. It is also used to fulfill FERCôs responsibilities to comply with statutes, including the Federal 

Power Act, National Environmental Policy Act (NEPA), and the Fish and Wildlife Coordination Act.  

There are three processes available to pursue a license from FERC: Traditional Licensing Process (TLP), 
Alternative Licensing Process (ALP), and Integrated Licensing Process (ILP). For a license applicant, use 

of the ILP is standard, and use of the Traditional and Alternative processes requires pre-approval from 

FERC.
98

 However, for exemption applicants, the general framework of the TLP is most commonly used, 
and it is not necessary to obtain pre-approval from FERC to use this process. Because projects eligible for 

exemptions are generally fairly straightforward, and present fewer environmental concerns than larger 

projects, the ILP is generally not appropriate for these projects. 

All three licensing processes aim to accomplish the same basic goals of gathering project information and 
seeking input from resource agencies and the public. However, they differ in terms of the timing and 

nature of FERC involvement. They also differ in terms of the level of rigor associated with the timelines 

and the specific steps in the process. The ILP, designed to accommodate projects with complex and 
numerous environmental impacts, includes a number of prescribed steps with specific timeframes 

associated with each. In contrast, the TLP and ALP involve fewer steps, and timelines are not as clearly 

defined as with the ILP. If a project is unlikely to face challenges on fish and wildlife species, recreation 
or cultural issues, the TLP may be the fastest route.  

Regardless of the licensing process a project pursues, the process is broken into two primary phases: 1) 
Pre-Filing Activity; and 2) Post-Filing Activity. The pre-filing phase is when issues associated with the 

proposed project are identified, and environmental studies are conducted, reviewed, and revised based on 
input from interested resource agencies and members of the public. The interaction with federal agencies 

and the public that occurs during this pre-filing phase is referred to as ñconsultation.ò This consultation 

                                                   

 
98 On July 23, 2005, FERC began requiring pre-approval to use either the Traditional or Alternative Licensing 
Processes. FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions From Licensing, April 

2004, p. 1-2. 
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plays an important role in defining the scope of analysis, and the terms and conditions that FERC will 

place on a given project development.  

9.2  Summary of 5 MW Exemption Process  

After completion of the project studies conducted during the pre-filing phase, the actual application is 

submitted, either for a license or for an exemption. This initiates the ñpost-filingò phase. It is during this 
phase that the processes really diverge for applicants seeking a license versus those seeking an exemption. 

The processes are also different depending on whether the applicant seeks a Conduit or a 5 MW 

Exemption.
99

  

One fundamental difference in the post-filing activity phase for license and exemption applicants is the 
content of the application itself. In addition, the environmental review process and reporting is less 

extensive for a Conduit Exemption applicant than for license or 5 MW Exemption.  

Figure 3 and Figure 2 provide an overview of the process used to obtain a 5 MW Exemption. The process 
described in detail in the following sections is based on the regulations governing the TLP because 

exemption applications typically adhere most closely to the TLP (although there are exceptions). The 

steps presented have been tailored to reflect elements that are specific to 5 MW Exemption applicants. 

Time frames that are clearly relevant to the exemption application process are shown in Figures 1 and 2. 

For some parts of the application process, no specific timeframes are defined in the regulations. In these 

cases, the length of the process will vary from one applicant to the next.  

If an applicant adheres closely to the requirements described in this guidebook and detailed in the 

regulations, the applicant will minimize the length of time it takes to obtain a 5 MW Exemption. Twelve 

to 18 months from the point at which the application is filed is a realistic timeframe for processing a 5 

MW Exemption application, assuming the application is thorough and complete.  

Because timeframes and other details of the 5 MW Exemption process are dependent on the 

circumstances of a given applicant, it is important to communicate with FERC representatives at the very 

beginning of the process. FERC representatives may be able to help the applicant gauge the level of detail 
and the number of steps in the application process for a given project.

100

                                                   

 
99 FERC, Handbook for Hydroelectric Project Licensing and 5 MW Exemptions From Licensing, April 2004, p. 2-3.  
100 18 CFR 4.32(h).  
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Figure 5. Pre -Filing Phase of 5 MW Exemption Application Process  
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Figure 6. Post -Filing Phase of 5 MW Exemption Application Process  


















































